INTRODUCTION
If you ask law students what they think about examination accommodations provided to students with disabilities, including learning disabilities, most students will tell you that it is unfair that some students get more time to take an examination. 2 The misconception that accommodations provide an unfair advantage 3 may stem from the fact that not all students understand the Americans with Disabilities Act ("ADA"), its purpose, and reasons why individuals receive such accommodations. 4 In fact, the ADA has applications beyond the employment context. Specifically, the ADA ensures that students with disabilities who graduate from medical school, law school, and other professional programs cannot be discriminated against in their educational programs and are entitled to "nondiscrimination and reasonable accommodation in the licensing process."
5
This article suggests, because of the ADA Amendments Act of 2008 ("ADAAA"), more students should now be able to qualify for reasonable accommodations in the bar examination setting. 6 Part One of this article will discuss the background of the ADA, the Amendments and how the various state bar examinations must understand and follow these laws. 7 The New York State Bar Examination, whose treatment of accommodation requests typifies state bar examination practices, will be a principal focus. In Part Two, this article will analyze how courts have decided ADA cases where law graduates were either not considered to be disabled or were denied the accommodations they sought before and after the 2008 Amendments. 8 These cases bring to the forefront the difference between how courts were interpreting the ADA pre-ADAAA and post-ADAAA in order to understand the direction courts should now be headed in their judicial decision making in this context. Part Two considers whether there will be future litigation in the ADA, higher-education, bar examination setting and how courts should handle such litigation. woman, and child with a disability can now pass through once-closed doors into a bright new era of equality, independence, and freedom." 12 The Act includes various congressional findings. 13 Specifically, Congress found that "some 43,000,000 Americans have one or more physical or mental disabilities, and this number is increasing as the population as a whole is growing 12.
Id.
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See 42 U.S.C. § § 12101-213.
older." 14 The U.S. Department of Health and Human Services reports that " [t] oday, 54 million people in the United States are living in the community with a disability." 15 The Act sets out as its purposes:
(1) to provide a clear and comprehensive national mandate for the elimination of discrimination against individuals with disabilities;
(2) to provide clear, strong, consistent, enforceable standards addressing discrimination against individuals with disabilities;
(3) to ensure that the Federal Government plays a central role in enforcing the standards established in this Act on behalf of individuals with disabilities; and (4) to invoke the sweep of congressional authority, including the power to enforce the fourteenth amendment and to regulate commerce, in order to address the major areas of discrimination faced day-to-day by people with disabilities.
16
The Act defines "disability" as: "(i) a physical or mental impairment that substantially limits one or more of the major life activities of such individual; (ii) a record of such an impairment; or (iii) being regarded as having such an impairment." 17 Congress adopted this definition of disability from the definition of "handicap" used in the Rehabilitation Act of 1973. 18 Because courts had broadly interpreted this definition to cover a number of varied physical and mental impairments, 19 it seemed logical to predict that courts would broadly interpret this definition when faced with cases brought under the ADA. 20 However, that was not the case. 21 14. 42 U.S.C. § 12101(a) (1 The sisters applied for positions as commercial airline pilots.
32
After being invited for interviews, they were told that they did not qualify for the position because they did not meet the airline's minimum vision requirement of "uncorrected visual acuity of 20/100 or better." District Court dismissed the complaint on the basis of failure to state a claim upon which relief could be granted. 35 Specifically, the court focused on the fact that the sisters' vision could be corrected. 36 The court held that the sisters were not "actually substantially limited in any major life activity and thus had not stated a claim that they were disabled within the meaning of the ADA." 37 On appeal, the Tenth Circuit affirmed the District Court's judgment. 38 
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Various Courts of Appeal had heard similar cases prior to the Sutton decision. 39 Many of these courts held that mitigating measures should not be considered when determining a disability. 40 Therefore, because of the split among the courts, the Supreme Court granted certiorari. 41 Upon hearing the case, the Supreme Court affirmed the Tenth Circuit's decision. 42 The Court held that the corrective and mitigating measures that an individual takes and the effects of such measures-both positive and negative effects-must be considered in determining whether the individual "is 'substantially limited' in a major life activity and thus 'disabled'" under the ADA.
43
The court specifically reasoned that Ninth Circuit addressed the fact that the truckdriver could only see with one eye, not two, like most individuals. 75 Although the truckdriver had the ability to compensate for his condition, the Ninth Circuit noted that it did not need to take into consideration the ameliorative effects of this coping mechanism. 76 The Supreme Court, however, noted that it had recently ruled in Sutton that "mitigating measures must be taken into account in judging whether an individual possesses a disability." 77 Here, the Court determined that "people with monocular vision 'ordinarily' will meet the Act's definition of disability," but that the Act "requires monocular individuals . . . to prove a disability by offering evidence that the extent of the limitation in terms of their own experience, as in loss of depth perception and visual field, is substantial."
78
The In an effort to restore the original intent of the ADA and encompass all disabled individuals under its umbrella of coverage, certain provisions were written into the ADAAA.
87
The ADA defined "disability" as discussed supra. 88 The first part of the definition uses the term "major life activities." 89 The ADAAA specifically added a section that defined "major life 95. Rothstein, supra note 5, at 870 (describing how due to the amount of time it takes for a case to navigate through the judicial system, "there has not been substantial guidance about how the courts will treat new cases under the amended definition of "disability" in the higher-education setting").
96. (2006) . Title II of the ADA, including section 12189 which pertains to examinations, applies to all public entities. McKinney, supra note 101, at 673. The ADA specifically defines a "public entity" as "(A) any State or local government; (B) any department, agency, special purpose district, or other instrumentality of a State or States local government; and (C) the National Railroad Passenger Corporation, and any commuter authority." 42 U.S.C. § 12131(1)(A)-(C). Since the State Board of Bar Examiners "govern the admission to practice law in each state," with some boards actually being appointed by the state's highest courts, it follows logically that the bar examiners fall within the umbrella of Title II. Generally, the most controversial accommodations, i.e., the ones that have led to litigation, include requests for additional time, requests to take the bar examination over the course of more than two days, as it is traditionally tested, and requests to take the multiple-choice portion of the examination using an electronic format.
107
The Code of Federal Regulations provides in relevant part:
(2) Required modifications to an examination may include changes in the length of time permitted for completion of the examination and adaptation of the manner in which the examination is given.
(3) A private entity offering an examination covered by this section shall provide appropriate auxiliary aids for persons with impaired sensory, manual, or speaking skills, unless that private entity can demonstrate that offering a particular auxiliary aid would fundamentally alter the measurement of the skills or knowledge the examination is intended to test or would result in an undue burden. • Amanuensis (scribe to write essays).
• Assistive devices provided by candidate (i.e., tens unit, pillow, brace, heating pad, etc.).
• Audiotape version of exam.
• Braille examination materials.
• Examination questions in electronic format to be read by screen reader software program such as Text Aloud.
• Large print materials (not available for scantron answer sheets).
• Reader (proctor who will read the examination out loud to the candidate).
• Waiver of scantron answer sheet and permission to mark or circle answers in the question booklet with answers transferred to the scantron sheet by the Board after the examination at the Board's office.
• Further, the applicant must provide a professional diagnosis and dates associated with that diagnosis.
125
In reference to the accommodation itself, the applicant must list the accommodation(s) sought.
126
The application specifically lists a question about seeking additional time. 127 An applicant's request for extra time has two parts he or she must designate:
the sessions that will be affected and (2) the actual amount of extra time that is being sought.
128
The New York Application asks the applicant to provide information about past (e) Appeals. Any applicant whose application is denied in whole or in part may appeal the determination by filing a verified petition responding to the Board's stated reason(s) for denial. The petition must attest to the truth and accuracy of the statements made therein, be made under penalty of perjury and be notarized. The petition may be supported by a report from the applicant's examiner clarifying facts and identifying documentation, if any, which the Board allegedly overlooked or misapprehended. The appeal may not present any new diagnosis or disability that was not discussed in the applicant's application, nor may any additional documentation that was not originally provided with the application be offered on the appeal. Original signed and notarized appeals must be received at the Board's office no later than 14 days from the date of the Board's determination. The Board shall decide such appeal and shall notify the applicant of its decision prior to the date of the examination for which the accommodations were requested.
137
131. ACCOMMODATIONS APPLICATION, supra note 123, at A3. This means of determining eligibility based on prior accommodations on other exams, however, is particularly inadequate and problematic in situations where the applicant "may have only recently been injured or diagnosed as having a disability." McKinney, supra note 101, at 679.
132. ACCOMMODATIONS APPLICATION, supra note 123, at A3-4. The Application provides that the applicant must provide recent documentation, historical documentation, a personal statement describing the impairment/disability, the initial diagnosis, how the disability "impacts [his/her] daily life activities including [his/her] educational and testing functioning, and how [his/her] disability affects [his/her] ability to take the bar examination under standard testing conditions." Id. Documentation becomes even more crucial when the disability being alleged is less obvious, for instance as with learning disabilities. McKinney, supra note 101, at 678.
133. ACCOMMODATIONS APPLICATION, supra note 123, at A4. The New York Bar is very specific about the timing aspect of the application. Id. It provides a certification that the applicant must sign stating that everything has been timely submitted, and a checklist to ensure that the applicant has included all necessary information. Id. at A4, A6. Because of the specificity of the New York application, it would appear to be difficult to argue that one did not understand the process or know what was expected of him/her as an applicant seeking an accommodation. See ACCOMMODATIONS APPLICATION, supra note 123, at A4, A6.
134. See HANDBOOK, supra note 109, at 1.
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Id. 141. The author called three jurisdictions-New York, California, and Florida-to try to obtain recent data on bar examinees requesting accommodations. The information sought included data as to the number of accommodation requests made annually, the number of requests granted, and the number of requests denied. The bar employees each indicated that this information was private information, not public information, and that they do not release statistics about accommodation requests. If disability advocates need or want to track the number of test takers requesting accommodations and the statistics associated with those endeavors, then there should be a way for them to obtain this information. There is no reason for these statistics to be a secret. The author did not ask for names or medical records of the individuals making the requests. She did not ask to speak with these individuals, although that would be helpful in other respects. This information should be just as readily available as the number of individuals sitting for the bar, their race, and gender.
How Many Test Takers
142. Hensel, supra note 93, at 643, 667.
court."
143
Four years later, when researching the ADAAA in the higher education arena, specifically the bar examination setting, the author expected to find an array of bar-examination related ADA cases. 144 Instead, the author discovered that most accommodation denials by state bar examiners go through an administrative process run by the bar examiners themselves and never reach the courts. 145 Nonetheless, it remains quite possible that we will still see an increase in litigation in the future. Because of this possibility, it seems worthwhile to compare cases in this area that were heard prior to the ADAAA 146 with cases that were heard post-ADAAA. In D'Amico, the plaintiff suffered from a visual impairment called "marked myopia" or "nearsightedness" and "bilateral partial amblyopia." 151 Her condition caused her to have an extremely difficult time reading, an inability to read normal size print, a lazy eye which causes dimness of vision, and severe blurring, tearing, and burning sensations in the plaintiff's eyes after reading for an extended time.
152
As a graduate of the State University of New York at Buffalo Law School, the plaintiff planned to sit for the New York Bar Examination.
153
In preparation for taking the bar examination, she requested certain accommodations pursuant to 20 N.Y.C.R.R. section 6000.4.
154
Subsequently, the plaintiff took the July 1992 bar examination, for which she received several accommodations: she was provided with a large print exam, allowed to bring in her own lamp and ruler, given an additional 3 hours per day to complete the examination, and allowed to write down her multiple choice answers on paper rather than on a computer answer sheet. 155 The plaintiff failed the examination and signed up for the February Bar Examination, requesting all the same accommodations along with an additional two days of examination taking time. 156 Her additional accommodation request was denied 157 and the plaintiff filed suit, pursuant to the ADA, to compel the New York Bar to allow her, as a reasonable accommodation, 151 . D'Amico, 813 F. Supp. at 218.
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to take the bar examination over four days rather than two days.
158
The plaintiff's eligibility under the ADA for a "bona fide" disability was not at issue.
159
In D'Amico, the court held that the requested additional accommodation was reasonable under the circumstances. 160 The court stated: "The most important fact that the Court must consider in determining the reasonableness of the Board's accommodations is the nature and extent of [P]laintiff's disability." 161 Plaintiff had been under the care of her doctor, an eminent ophthalmologist, for this severe disability for over twenty years. 162 Her doctor had provided his opinion as to the accommodation that would assist plaintiff in not exacerbating her condition while taking the bar examination. 163 The court found no medical reason to not agree with the doctor's recommendation stating: "I fail to see what is so sacrosanct about a two-day test.
Under the particular circumstances of this case, the Board's decision is contrary to the letter and spirit of the ADA and cannot stand." 164 Handed down only three years after the enactment of the ADA, 165 the D'Amico decision appeared to be soundly decided. The court focused on Congress' intent to end discrimination against disabled individuals. 166 The court found that Plaintiff was being discriminated against by not allowing her to take the bar examination over a period of four days instead of two as recommended by her treating physician. 167 While a treating physician's opinion is not necessarily the "final word," 168 the court has a duty to interpret the reasonableness of the accommodation and whether the accommodation would "fundamentally alter the measurement of the skills or knowledge the examination is intended to test." 169 A final example of pre-ADAAA is the Bartlett case, which was appealed and remanded numerous times. 187 In Bartlett, the plaintiff was diagnosed with dyslexia which caused her to be substantially limited with respect to reading. 188 The plaintiff sat for the New York Bar
Examination without accommodations a total of four times. 189 She requested accommodations as a reading impaired student for at least three of those times and was denied accommodations each time. 190 Specifically, the plaintiff requested "unlimited or extended time to take the test and permission to tape record her essays and to circle her multiple choice answers in the test booklet rather than completing the answer sheet." 191 The Board of Bar Examiners contended that the plaintiff's documentation did not support a diagnosis of dyslexia.
192
The plaintiff was finally provided accommodations when she took the bar examination for the fifth time. 193 Nonetheless, there was a stipulation between the parties that the plaintiff's score, should she pass, would only be certified if she is successful in her lawsuit. 194 The plaintiff failed the examination for the fifth time despite the accommodations. 195 The District Court then reasoned that the plaintiff was not substantially limited in the major life activities of reading or learning because the plaintiff's "history of self-accommodation has allowed her to achieve . . . roughly average reading skills (on some measures) when compared to the general population."
196
When the District Court heard this case for the last time, in 2001, it ultimately held that the plaintiff was indeed reading disabled despite her self-accommodation. 197 Nonetheless, the court did take the plaintiff's self-accommodating measures into account in making its decision.
198
The issue of "self-accommodating" is an interesting one. Here, one can see how the court struggled with its decision as to whether or not a person who can self-accommodate should be considered disabled and receive accommodations under the ADA.
199
Clearly, had the ADAAA been enacted prior to the start of this line of cases, a decision could have been made from the start. 200 The ADAAA specifically prohibits the courts from factoring in the "mitigating measures" of the plaintiff's self-accommodations in determining whether an impairment substantially limits a major life activity. 201 Thus, the plaintiff would have prevailed from the outset and this case would presumably not have lingered in the court system for over four years with all of these appeals and remands.
195.
Id. Plaintiff received the following accommodations: Time-and-a-half for the New York portion of the Bar only, the use of another person to read the test questions and to record her responses, and permission to mark the answers to the multiple choice portion of the examination in the test booklet rather than on a computerized answer sheet. with visual impairments seeking to take either or both the multiple-choice portion of the bar examination or the MPRE using an electronic format. 205 In resolving these cases, the courts appear to be taking the broad approach in their application of the ADA, as Congress intended, 206 and finding that these particular test takers should be accommodated as requested. 207 and Focusing on the term "accessible," the court found that "the accommodations offered by NCBE did not make the MBE and MPRE accessible to" plaintiff. 222 The court looked to the statute and stated that the list of auxiliary aids enumerated in the statute was not exhaustive.
223
Further, the court stated: "To hold that, as a matter of law, an entity fulfills its obligation to administer an examination in an accessible manner so long as it offers some or all of the auxiliary aids enumerated in the statute or regulation would be inconsistent with Congressional intent . . . ." 224 The legislative history suggests that Congress explicitly contemplated that the auxiliary aids and services provided to individuals with disabilities would "keep pace with the 214.
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Id. at 1157. The NCBE refused to offer the MBE in electronic format. Id. It did, however, offer to provide Plaintiff with "a human reader, an audio CD of the test questions, a braille version of the test, and/or a CCTV with a hard-copy version in large font with white letters printed on black background." Id. The courts should handle future litigation with an eye on Congress' intent to expand the population of eligible individuals. 239 Analyzing the few cases that have come down since the enactment of the ADAAA indicates that courts may be more willing to take a broad approach when faced with these types of cases. 240 Nonetheless, courts have not necessarily been faced with cases dealing with the definition of "disability" or "qualified person with a disability" as defined by the ADA and expanded by the ADAAA. 241 imperative that courts do not create case law that narrows the scope of the statutory language as in Sutton, Murphy, and Albertson's. 242 Very clearly, legally blind persons, or blind persons for that matter, are disabled as defined by the ADA. 243 The ADAAA was written to clarify and broaden "the definition of disability and expand the population eligible for protections under the Americans with Disabilities Act of 1990." 244 Now, however, coverage under the ADA and ADAAA also extends to people who suffer from non-apparent "invisible disabilities." 245 These individuals may have learning disabilities or suffer from diseases such as Epilepsy, Diabetes, or Multiple Sclerosis.
246
Their symptoms may include "debilitating pain, fatigue, dizziness, weakness, cognitive dysfunctions, learning differences and mental disorders, as well as hearing and vision impairments." 247 Because of the ADAAA, individuals who suffer from these disabilities now find themselves with more protection under the ADA. 248 In future litigation involving reasonable accommodation of bar examinees, courts must recognize the fact that Congress has taken affirmative steps to include these kinds of individuals under the umbrella of the ADA. 249 
IV. Conclusion
Analysis of the statutes, 250 regulations, 251 and case law, 252 makes clear that the ADA seeks to level the playing field for individuals with disabilities. There is no true unfair advantage to allowing these individuals to receive accommodations while sitting for the bar examination.
Receiving testing assistance simply puts these individuals in the same position as those individuals without disabilities. It provides no unfair advantage to them. 
